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appeal submitted pursuant to paragraphs (1) and ( 3 )  - (7) o f  subdivision ( a )  

o f  this Subpart within one yearof  the aforementioned period or the 

receipt of such applications, whichever date is later. In the event the 

department requests additional documentation, the one year time limit shall be 

extended f o r  a mutually agreed upon time period for receipt theo f  

documentation established by the Commissioneri n  conjunction with the 

residential health care facility. The deadline will be set according to the 

nature and quantity o f  documentation necessary. The one-year time limit shall 

not app1y to rate appeals submitted pursuant to section86-2.13(b) of this 


Subpart 


s ha 1 


(1 )  The affirmation o r  revision of the rate upon such staff review 

1 be final, unless within 30 days of its receipt a hearing i s  

requested, by registered or certified mail, before a Rate Review Officer 

on forms supplied by the Department. The request shall contain a 

statement o f  factual issues to be resolved. The facility may submit 

memoranda on legal issues which it deems relevant to the appeal. 

( 2 )  Where the Rate Review Officer determines that thereis no 

factual issue, the request fora hearing shall be denied and the facility 

notified o f  such determination. The Rate Review Officer, where he 

determines that there is factual issue, shall issue a notice of hearing 

establishing the date. time and Place O f  t h e  hearing and setting forth the 

factual issues as determined by  such Officer. The hearing shall be held 

in conformity with the provisions of the Public HealthLaw section 

and the State Administrative Procedure a c t  



-- 
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( 3 )  Therecommendation o ft h er a t eR e v i e wO f f i c e rs h a l l  besubmi t ted 

t o  t h ec o m m i s s i o n e ro fH e a l t hf o rf i n a la p p r o v a lo rd i s a p p r o v a l  and 

r e c e r t i f i c a t i o n  o f  t h e  r a t e  w h e r e  a p p r o p r i a t e .  

( 4 )  The p r o c e d u r es e tf o r t hi nt h i ss u b d i v i s i o ns h a l la p p l yt oa l l  

a p p l i c a t i o n s  for r a t er e v i e w sw h i c ha r ep e n d i n ga so fA p r i l  1 ,1 9 7 8 .  Rate 

a p p e a l s  f i l e d  p r i o r  t o  Apr i l  1 ,7 9 7 8 ,  will n o tb er e q u i r e dt o  be 

r e s u b m i t t e ds u b s e q u e n tt oA p r i l  1 ,1 9 7 8 .  

Any m o d i f i e dr a t ec e r t i f i e du n d e rp a r a g r a p h  ( 3 )  and ( 4 )  o f  

s u b d i v i s i o n  ( a )  o f  t h i s  s e c t i o n  s h a l l  b e  e f f e c t i v e  on t h e  f i r s t  day o f  t h e  

month i n  w h i c ht h er e s p e c t i v e  change i s  o p e r a t i o n a l .  

( d )I nr e v i e w i n ga p p e a l s  f o r  r e v i s i o n st oc e r t i f i e dr a t e st h e  

(1) p r o v i d i n g  anunacceptab leleve l  of  c a r ea sd e t e r m i n e da f t e r  

r e v i e wb yt h e  S t a t e  Hosp i ta lRev iew and P lann ingCounc i l ;  

( 2 )  opera tedbythe  same management when i t  i s  determinedbythe 

d e p a r t m e n tt h a tt h i s  management i s  p r o v i d i n ga nu n a c c e p t a b l el e v e l  o f  c a r e  

asdeterminedaf te rrev iewbytheSta teHosp i ta lRev iew and P lann ing  

C o u n c i li n  one o f  i t s  f a c i l i t i e s ;  

’ ( 3 )  where i t  hasbeendeterminedbythecommissionerthatthe 

o p e r a t i o ni sb e i n gc o n d u c t e db y  a p e r s o no rp e r s o n sn o tp r o p e r l y  
. .-: 

e s t a b l  i accordancew i ththePub l i cHea l th  Law; 

( 4 )  where a f i n e  O r  Penaltyhasbeenimposed on t h e  f a c i l i t y  and 

such f i n e  o r  p e n a l t y  has n o t  been p a i d .  
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I n  s u c hi n s t a n c e st h ep r o v i s i o n so fs u b d i v i s i o n( c )  o f  t h i ss e c t i o ns h a l ln o t  

b ee f f e c t i v eu n t i lt h ed a t et h ea p p e a li sa c c e p t e db yt h ec o m m i s s i o n e r .  

( e )  Any r e s i d e n t i a lh e a l t hc a r ef a c i l i t yd e t e r m i n e da f t e rr e v i e wb yt h e  

S ta teHosp i ta lRev iewandP lann ingCounc i lt o  be p r o v i d i n g  an unacceptable 

l e v e l  of c a r es h a l lh a v e  i t s  cur ren tre imbursementra tereduced by 1 0p e r c e n t  

as o f  t h e  f i r s t  day o f  t h e  month f o l l o w i n g  30 days a f t e r  t h e  d a t e  o f  t h e  

d e t e r m i n a t i o n .  This r a t er e d u c t i o ns h a l lr e m a i ni ne f f e c tf o r  a one-month 

p e r i o d  o r  u n t i l  t h e  f i r s t  d a y  o f  t h e  m o n t hf o l l o w i n g  30 days a f t e r  a 

d e t e r m i n a t i o n  t h a t  t h e  l e v e l  o f  ca re  has beenimproved t o  a na c c e p t a b l el e v e l ,  

whichever  i sl o n g e r .  Suchreduc t i onssha l l  be i n  a d d i t i o n  t o  a n yr e v i s i o no f  

r a t e s  basedon a u d i te x c e p t i o n s .  

( f )  Reserved. 

c 
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86-2.15 Rates for residential health care facilities without adequatecost experience 

(a)(l)This subdivision shall apply where tho fiscal and statistical data of the facility are unavailable 

through no fault of the provider or its agents, and dueto circumstances beyond its control. or when there 

is a new facility without adequate cost experience as set forth in subdivision (e)of section 86-2.2 of this 

Subpart. 

(2) The appointmentof a receiveror the establishmentof a new operatorfor an ongoing facility 

shall not be considered a new facility for the purposes of this section. Reimbursement for such receiver 

or new operator shall be in accordance with sections86-2.10 and 86-2.11 of this Subpart. 

The rates certifiedfor such residential healthcare facilities as set forthin subdivision (a) of this 

section, shall be determined in accordance with the following: 

(1) Except as identifiedIn paragraph (5) j6) and (71of this subdivision for the first three months 

of Operation, the direct componentof the rate shall be equivalent to the statewide [base] mean directcase 

mix neutral cost perday after applicationof the RDlPAF as determined pursuant to section 86-2.10 of this 

Subpart. The facility shall perform anassessment of all patients, pursuant to section 86-2.30 of this 

Subpart, at the beginning of the fourth month of operation and at the beginning of each third 
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month thereafter until the endof the [six-month] twelve-month cost reportperiod referredto in section 86­

2.2(e) of this Subpart or if applicable, the six-month cost report identified in subdivision ( e )of this section. 

The direct component of the rate shall be adjusted pursuant to section 66-2-10of this Subpan, effective 

the first day of the month of each assessment period, based on the facility'scase mix 

(2) Except as identifiedin paragraph (5). 16)and (7)of this subdivision,for the first three months 

of operation, the indirect componentof the rate shall be equivalent to a blended [base] mean price for the 

applicable affiliation group as identified in subdivision (a) of section 86-2.10 a( this Subpart. The blended 

[base] mean price shall be established using R proportion of 60 residents in the high case mix index peer 

group and40 residents in the low casemix indexpee( group both as identified in subdivision (d) of 86-2.10 

of this Subpart, adjusted by the RIIPAF. Effective on the firstday of the fourthmonth the indirect 

component shallbe the [base] mean price determined using the facility's PRl's and adjustedby the RIIPAF. 
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(3) the non-comparable component of the rate shall be determined on the basis of generally applicable 

factors, including but not limited to the following: 

(i) satisfactory cost projections; 


(ii)allowableactualexpenditures; 


(iii) an anticipated average utilization of no less than 90percent. 


(4) Rates established pursuantto this subdivision shallalso indude an adjustment pursuantto subdivision 

(u) of section 86-2.10 of this Subpart. 
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(5)Acquired Immune Deficiency Syndrome(AIDS). Except as identifiedin subparagraph(v) of this 

paragraph. a facility which is approved as a distinct AIDS facility or has a discrete AIDS unit pursuant to 

Part 710 of this Title, shall have rates established pursuant to this subdivision as follows: 

(i)The direct component of the rate shall be determined in accordance with paragraph ( I )  of this 

[base]mean [price]-for the first three monthssubdivision provided, however, that the direct of operation 

shall be determined pursuant to an approved facility's projectionof case mix. The direct component of the 

rate shall be enhanced by an increment which shall be determinedon the basts of the differencebetween 

budgeted costs of care and staffinglevels for AIDS patients in specific patient classificationgroups and the 

costs of care and staffing levels in the same patient classificationfor non-AIDS patients which are classified 

groups based on data submitted by a facility. The increment to be included in the facility's rate pursuant 

to this subparagraph shall be approved by be greaterthe commissioner, but in no event shall the increment 

than 1.O. The direct component of the rate shall also be Increased by an occupancy factor of 1.225. 

(ii) The indirect component shall be determined in accordance with paragraph(2) of this Subdivision 

providedhowever, that the indirect [base] mean price for the first three months of operation shall be 

determined pursuant to an approved facility's projection of case mix. The-indirect component of the rate 

shall be increased by the AIDS factor as determined pursuant to section 86-2.10(p) of this Subpart. 

(iii) The allowable costsfor the central service supply functional cost centeras listed in paragraph 

(1) of section 636-2.1 O(s) shall be considered as a noncomparable cost. 
I 

_ i  
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( N )  Rates developed pursuanttothis paragraph shall remain ineffect until a facility submits twelve­

month financialand statistical data pursuant to subdivision (e)of section 86-2.2 of this Subpart. 

(v) Notwithstanding the provisions of subparagraph (i), (ii)and (iii) of this paragraph, any facility 

which prior to april 1, 1991 has a rate approved and certified by the commissioner pursuant to 

section 2807of the Public Health Law,which indudes AIDS specific adjustments pursuant to this 

Subpart, or has been approved as an AIDS specific facility by the Public Health Council, and/or 

has had a certificate Part 710of need application approved or conditionally approved pursuant to 

of this Tile for the operation of a discrete AIDS unit shall haveits rate determinedin accordance 

with the following: 

(a) The direct componentof the &e shall be based on the statewide ceiling direct case 

mix neutralcostper day after applicationof the RDIPAF as determined pursuantto section 

86-2.10 of this Subpati and acasemixproxyfor AIDS patientsestablishedbythe 

subparagraph, and increased by an occupancy fador of 1.225. The case mix proxy for 

AIDS patients shallbe determined as follows: 

(1) A facilitywhich was approved based onawrittenapplicationforestablishmentand/or 

construction whichi n d i e d  that a majority ofits AIDS patientswould fall into patientclassification 

groups with a case mix index exceeding or increments0.83 prior to application of any AIDS factors 

identified in this subdivision shall be assigned a case mix proxy as determined by the following: 

(i)For its first three months of operation, the facilityshallbe assigned a case mix proxy of 

2.32. 
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withdrawn 
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(ii) The indirectcomponent of the rate for facilities identified in subclause(2) of this clause s h a l l  

be equivalent to the ceiling indirectprice per day of the low intensity peer group established pursuantto 

paragraph (2) of subdivision(d) of section 86-2.10 of this Subpart afterapplication of the RllPAF as 

determined pursuant to section 86-2.10of this Subpart and increased by the indirect AIDS factor as 

determined pursuant to subdivision of section 86-2.10 of this Subpart. 

(4) For purposesof this subparagraph, the service supply functionalallowablecosts for the central 

cost center as l i e d  in paragraph (1) of section shallbe considered a noncomparablecost. 

(5) Rates  developed pursuant to this subparagraph shall remain in effect until a facility submits 

financial and statistical datapursuant to section 86-2.2(0) of this subpart but for a period not $0 exceed 

18 months from the effective date of such rate, or April 1, 1991 whichever is later. If a rate pursuant to 

subdivision (e)of section 86-2.2 of this Subpart cannot be established withinthis 18 month period, a facility 

shall havethe operational component of its rate determinedpursuantto subparagraphs (ii),and of 

this paragraph which willbe effective on thefirst day of themonth following the 18 monthperiod referenced 

in this subclause 


